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Byrd Kennedy 

The nomination was confirmed. 
Mr. KERRY. Madam President, I 

move to reconsider the vote. 
Mr. WARNER. I move to lay that mo-

tion on the table. 
The motion to lay on the table was 

agreed to. 
Mr. KYL. Madam President, today 

the Senate confirmed Harold Koh to 
the position of Legal Adviser to the 
State Department by a vote of 62 to 35. 
I voted against his confirmation for 
reasons I explained on the floor yester-
day. Chiefly, I am concerned about his 
support for a transnational legal proc-
ess. The National Review recently pub-
lished an article that explores the in-
herent conflict between transnational 
legal structures built on ‘‘global 
norms’’ and the constitutionally de-
fined role of the American judiciary. I 
ask unanimous consent that it be 
printed in the RECORD. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

KOH FAILS THE DEMOCRACY TEST 
(By John Fonte) 

Advocates of global governance advance 
their agenda through the ‘‘transnational 
legal process.’’ Harold Koh, former dean of 
the Yale Law School, who has been nomi-
nated by President Obama to be the legal ad-
viser to the State Department, is a leading 
advocate of this ‘‘transnational legal proc-
ess.’’ His confirmation hearing is today, 
Tuesday, April 28. 

Dean Koh has written extensively—some-
times clearly, sometimes obtusely—on 
transnational law and the ‘‘transnational 
legal process.’’ In a rather clear paragraph in 
The American Prospect (September 20, 2004), 
Koh explains how the system works: 
Transnational legal process encompasses the 
interactions of public and private actors— 
nation states, corporations, international or-
ganizations, and non-governmental organiza-
tions—in a variety of forums, to make, inter-
pret, enforce, and ultimately internalize 
rules of international law. In my view, it is 
the key to understanding why nations obey 
international law. Under this view, those 
seeking to create and embed certain human 
rights principles into international and do-
mestic law should trigger transnational 
interactions, which generate legal interpre-
tations, which can in turn be internalized 
into the domestic law of even resistant na-
tion-states. 

Koh says much the same thing in the Penn 
State International Law Journal (2006)— 
more abstractly, to be sure, but it is worth 
listening to his voice to begin to appreciate 
the tone of the global-governance debate in 
legal circles: To understand how 
transnational law works, one must under-
stand ‘‘Transnational Legal Process,’’ the 
transubstantive process in each of these 
issues areas [business, crime, immigration, 
refugees, human rights, environment, trade, 
terrorism] whereby [nation] states and other 
transnational private actors use the blend of 
domestic and international legal process to 
internalize international legal norms into 
domestic law. As I have argued elsewhere, 
key agents in promoting this process of in-
ternalization include transnational norm en-
trepreneurs, governmental norm sponsors, 
transnational issue networks, and interpre-
tive communities. In this story, one of these 
agents triggers an interaction at the inter-

national level, works together with other 
agents of internalization to force an inter-
pretation of the international legal norm in 
an interpretive forum, and then continues to 
work with those agents to persuade a resist-
ing nation-state to internalize that interpre-
tation into domestic law. 

Koh notes that the crucial mechanism for 
incorporating these global norms that are 
‘‘created’’ and ‘‘interpreted’’ in 
transnational forums into American con-
stitutional law is the American judiciary. As 
Koh declares, ‘‘domestic courts must play a 
key role in coordinating U.S. domestic con-
stitutional rules with rules of foreign and 
international law.’’ 

The global norms that are to be ‘‘internal-
ized’’ into American law cover a wide range 
of policy areas, including matters of foreign 
policy, terrorism, internal security, com-
merce, environment, human rights, free 
speech, and social issues such as feminism, 
abortion, gay rights, and the status of chil-
dren. 

To ask the crucial questions of democratic 
theory: Who governs? Who decides? 

For the advocates of global governance, 
the policy issues listed above are typically 
global problems that require global solu-
tions. In this view, international judges, 
NGO activists, international lawyers, and 
the like operating in transnational forums 
such as the International Court of Justice, 
the International Criminal Court, and var-
ious U.N. agencies are the appropriate deci-
sion-makers. 

For the advocates of liberal democracy, 
these issues should be decided through the 
democratic political process. In the United 
States, this would mean the elected rep-
resentatives of the people: the Congress and 
president at the national level, state legisla-
tures and governors at the state level, and 
city councils and mayors at the local level. 

To be sure, the American judiciary should 
perform its constitutional role of inter-
preting the laws made by the political 
branches of American democracy. However, 
it is not appropriate for American courts to 
impose or ‘‘internalize’’ global norms, rules, 
or laws ‘‘created’’ at transnational forums 
by transnational actors who have no direct 
accountability to ‘‘We the People of the 
United States’’; actors who not only are not 
elected by the American people, but who are, 
for the most part, not even citizens of the 
United States. It is not appropriate, that is, 
if one believes in liberal democracy. 

But, of course, the ‘‘transnational legal 
process’’ articulated by Harold Koh and the 
politics of transnationalism generally are 
not democratic. They represent a new form 
of governance that I call ‘‘post-democratic.’’ 
To ‘‘make, interpret, [and] enforce’’ inter-
national law, ‘‘which can in turn be internal-
ized into the domestic law of even resistant 
nation-states’’ (as Koh describes it), is to ex-
ercise governance. But do these 
transnational governors have the consent of 
the governed? 

The transnational legal process fails the 
‘‘government by the consent of the gov-
erned’’ test in two ways. First, the demo-
cratic branches of government, the elected 
representatives of the people, have no direct 
input either in writing the global laws in the 
first place, or even in consenting to their do-
mestic internalization, as, for example, hap-
pens when the Senate ratifies a treaty or the 
Congress passes enabling legislation for a 
non-self-executing treaty. 

Second, there is no democratic mechanism 
to repeal or change these international rules 
that are incorporated into U.S. law by this 
process. What if the American people decide 
that they object to these global norms and 
transnational laws that were imposed upon 
them without their consent (on, for example, 

the death penalty, internal security, immi-
gration, family law, etc.)? What if the Amer-
ican people at first approved, but later 
changed their minds on, some of these rules: 
How can these global norms, now part of 
international law and U.S. constitutional 
law, be repealed? Legislation to repeal the 
global norms could be deemed ‘‘unconstitu-
tional.’’ In short, there are no democratic 
answers to these questions consistent with 
the transnational legal process, because it is 
not a democratic process. 

At the end of the day, the argument over 
the transnational legal process is one part of 
a larger argument that will come to domi-
nate the 21st century: Who governs? 

Will Americans continue to decide for 
themselves public policies related to na-
tional security, human rights, immigration, 
free speech, terrorism, the environment, 
trade, commercial regulation, abortion, gay 
rights, and family issues—or will questions 
be decided by ‘‘transnational issue net-
works’’ working with ‘‘transnational norm 
entrepreneurs,’’ ‘‘governmental norm spon-
sors,’’ and ‘‘interpretive communities,’’ with 
the complicity of American judges? 

The PRESIDING OFFICER. Under 
the previous order, the President shall 
be notified of the Senate’s action. 

f 

LEGISLATIVE SESSION 

The PRESIDING OFFICER. Under 
the previous order, the Senate will now 
return to legislative session. 

f 

LEGISLATIVE BRANCH 
APPROPRIATIONS ACT, 2010 

The PRESIDING OFFICER. Under 
the previous order, the clerk will re-
port H.R. 2918. 

The legislative clerk read as follows: 
A bill (H.R. 2918) making appropriations 

for the Legislative Branch for the fiscal year 
ending September 30, 2010, and for other pur-
poses. 

The PRESIDING OFFICER. The ma-
jority leader. 

Mr. REID. Madam President, there 
will be at least one more vote today. 

Senator NELSON should be here mo-
mentarily to start managing the Legis-
lative Branch appropriations bill. 

I suggest the absence of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The legislative clerk proceeded to 

call the roll. 
Mr. NELSON of Nebraska. Madam 

President, I ask unanimous consent 
that the order for the quorum call be 
rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

AMENDMENT NO. 1365 

(Purpose: In the nature of a sub-
stitute.) 

Mr. NELSON of Nebraska. Madam 
President, it is my understanding that 
there is an amendment already at the 
desk. 

The PRESIDING OFFICER. That is 
correct. The clerk will report. 

The legislative clerk read as follows: 
The Senator from Nebraska [Mr. NELSON] 

proposes an amendment numbered 1365. 

(The amendment is printed in today’s 
RECORD under ‘‘Text of Amendments.’’) 

VerDate Nov 24 2008 04:46 Aug 14, 2009 Jkt 079060 PO 00000 Frm 00027 Fmt 0624 Sfmt 0634 E:\RECORD09\RECFILES\S25JN9.REC S25JN9m
m

ah
er

 o
n 

P
R

O
D

1P
C

76
 w

ith
 C

O
N

G
-R

E
C

-O
N

LI
N

E


		Superintendent of Documents
	2016-09-08T10:23:24-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




